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_ 'By John P. Dacey i

post ~trial motions- attacking
the verdict and judgment,
and now you are focused on
- recovering. substanual attorney fees
~ fromthe other side.

-~ As hias been mentioned in the five-

prior articlesin this series, this should
not be the first time you have focused

“on the attorney fee issue. Rather, be-

-fore’ the litigation starts, you should
. have o dnalyzed and evaluated all pos-
".sible bases for entitletent to fees (and
“understood the applicable nuances of
each legal theory for recovery), (2)

* determined a proper lodestar rafe and

- reasonableness factors, (3) considered
the issue of discretion (yours and the
- court’s wide discretion on fee awards),

*(4) evaluated the competing concepts
" of apportionment and . “inextricably
intertwinéd” and (5} organized your
blﬂmg statements from the start of the

.. casethrough the end to make the frial -
.~ judge’s job of ruling on your fee award

“as easy as possible. -

If you have done all these things,
“you are in pretty good shape as you
‘sit down to write vour fee motion.

However, you are missing a step in
‘the analysis — one that could resujt
in your obtaining smaller fees than
“you otherwise may be entitled to. The
-missing step is the proper use of posi-
- tive and negative multipliers in connee-
tion with attorney-fee awards.

" Once you have marshaled your proof

*to support the lodestar amount you will-

_ argue for, remembering that lodestar
- properly calculated is “the applicable

* ‘market rate attorneys are charging
Ain your locale for. similar work times
a reasonable number of hours billed
- for the work performed” (for example,
$275% 750 hours = $206,250 = lodestar
-amount), your next step in the analysis
is to determine whether you can apply
2 positive muitiplier to increase the
‘amount of the fee request.

~ . ~Relevant-Factors

.. A muiltiplier is a number or a per-
centage that a court may use, based
‘on one or more factors established
over the years by California case law,
‘to increase or decrease a fee award.
- Keep in mind that the trial court nding
on: your fee request has considerable
discretion over the multiplier, pro-
vided that the court has focused on the

proper factors. Therefore, your task is

ou - have just survived the

‘wanf {g- \
- your fee recovery, you must know and

to make sure that the Court: does S0

In Serrano v.. Priest, 20 Cal3d 25
(19?7) the California Supreme Court
pe lodestar amount

in the case ‘was. $571,172.50.. After

evaluating applicable factors, the hlgh
court also affirmed the trial court’s in-
crease of the: ward to 38{)0 000. If you
rease:the potential size of

propetly ise (he multlpherfactors
Althougti ot an exhaustive list, the

positive multiplier factors commbnly.

seen i :pablished  cases -comprise
O the novelty and complexity of the

issues in the case, (2) the dlfﬁculty.

of the case, (3) the skill -~

and/or the: motivation is
to represent consumers

application of
a multiplier -

exceptmnal beneﬁt Sei, Gmham N
DmmlerChvysler Corp., 34 Cal 4th 553
(2004). -

Rewarding Risk
Under Cahforma faw, when a case
presents a coningentrisk situation,
the court must evaluate this factor as
partof the fee award. The main reason
the risk- factor niust be considered in
contingency cases ‘isto mpensate
for the risk- of loss in contingency
cases as a class, California law gener-
ally is much -more flexible'in its use
of positive ‘and negative

of the attorneys in han- When a Fult?lietshthgn is fe;it‘!?mﬁl
dling the case, () the  lawver must 4W. A8 SuCh, how muitipil-
result{s) ol)_tained_,' ) the dt::{nte a"- . ers are treated and used _
contingent risk involved, M depends on thh. law
if any, (6) the extent o Of his of e o cate. A
which the b hep b poignant example of these
&em atmrengyaszg::ve;; . her 'tm:le t? differences, involving the
‘mg on_other cases, (7)- one:gc_llents subject of contingentrisk’
the undesirability of the case, thus 'rl;‘;g;pg%;ﬁ’ge ?ﬁ;;by
the client th R : . ; Ik € Uy 5,
cu e e et preciuding [ i s
delay in receiving ‘the ACCeptance . whercin the- California
courtawarded fee, and - Of Other oo e reacted 2
9y whether the ¢ase has " 14me -
‘2 public service element wor kr 'the posed {o the United States

Supreme Court’s reason-
ing in Burlingtonv. Dague,
20505, 557 (1992).

and énforce laws! e B ;
The first three factors 5P robably When a lewye_r must de-
are often referred to as warranted, vote alt of his or her time to

the “quality™ . factor(s).

I these-factors are to-apply, the case
must involve novel and/or extremely
complex legal and/or factual issues.
The case cannot just:be hard; it must

push:the limits of the attorney’s skill -

and talent. The trial. court will look
at whether the skills exhibited by the
attorney are exceptiomial. The évidence

- needed to establish these factors can

come from attorney-fee experts and/

or other attorneys from the commu-

nity who have specific’ qualifications
and personal knowledge to speak on

_ the novelty, complexity, exceptional
difficulty and -exceptional legal skills

of the attorney seeking the fees.

The “results obtained” factor can,
like nost of the other-factors, cuttwo
ways. Obtaining an eXtraordjnal‘y Te-
sult may support an enhanced award.
Conversely, partial success may justify
using a negative multiplier, resulting
in a decrease in the award. California
case faw often discusses the “results
obtained” factor along with the three
quality factors set forth above: to wit,
“an exceptional effort produced an

one client's ¢ase, thus pre-
cluding acceptance of other work, the
application of a multiplier is probably
warranted. The risk presented to the
attorney’s business when handlmg just
one case is increased and very real.

- An attorney takes on an undesirable
client or case with considerable risk.

“The attornéy must face the potentially

harsh consequences that come with
such representations, not only from
the community at large but also from -
the attorney’s client base and other
attorneys. Courts recogmze that Ap
plication of this factor is semetimes
appropriate to determine a reasonable
fee award.

‘When 2 court enhances a fee award
based oni a long delay in payment, the
court, in essence, is finding a way to
compensate the successful attorney

. fairly for the delay. Sometimes likened

to interest on fees, the delay enhance-

“ment is often arrived at by the court’s

using the current applicable market
rate, rather than the rate in usé when

- the case began, to calculate a reason-

able fee award.
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Private enforcement to vindicate
the legal rights of large groups is
a well-entrenched principle under
California Iaw. The importance of the
issues raised in a case and their appli-

- cability to a wider cross-section of the
* population ‘may reqitire fee enhance-
“ment. Our courts have concluded
that enhancing fee requests in such
~ cases serves the legitimate purpose of
- encouraging the few to enforce rights
thiat will henefit the many.

f"recautious and Considerations

The use of a multiplier, positive or
negative, may not be available in every
case. When used, the ‘multiplier(s)
st result in a reasonable fee award
that does not-cross the line into ex-
cess. - While- you are contemplating
how to get the trial judge to exercise
‘the court’s very wide discretion: in

connection with your fee request, ber

careful not to overreach and inadver- -

tently cause him or her to abuse that
discretion.

Be mindfil ‘also that:the “reason-
ableness factors” used in-connection
with establishing the lodestar amount
are, in many nstances, very similar
to the “multiplier factors.”

“reversible”) consequences. T
The law does not permit double

counting of the factors. For éxample;..

if you have directed the court to the
extraordinary number of hours you
worked because the case was so
complex and you argued to the court
that all such hours were reasonably
expended because of the difficult,
novel or complex legal jssues in the
case, those hours have been used to
establish your lodestar amount. You

In fact, .
many atforneys mix the two groups.
up and cannot explain the differences
between them when' asked to do so-
by the trial judge. Confusing. the two .
sets of factors can result ih fatal (ead:

' caninot now argue. for a difficulty, nov- - -

el, or-complex multiplier. If you did'so,

‘you and the court would, in effect, be

double couriting. However, if the large
niumber of hours was caused. by court
continuances over which you had no

control or difficult or obstreperous

opposing counsel and-the number of
hours was therefore reasonable under
the circumstances, “you may be able

to argue for.a novel/complex or some
“othér apphcable mu!tlplier if supported s
by the facts of your case. ©

As you sit at your desk and contem-
plate the outline of your fee request, do
niot forget to analyze whether you can
multiply. That should be the last ques-
tion before you begin to write.,

John P. Dacey is a partner at Berg-
man & Dacey, a [itigation firm .in Los
Angeles with a. spemalty in attomeytfee
[|t|gat|on




